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with any permit limitation or condi-
tion contained within an operating per-
mit issued under an EPA-approved pro-
gram that is incorporated into the
State implementation plan, shall
render the person or governmental en-
tity so failing to comply in violation of
a requirement of an applicable imple-
mentation plan and subject to enforce-
ment action under section 113 of the
Clean Air Act. With regard to compli-
ance schedules, a person or Govern-
mental entity will be considered to
have failed to comply with the require-
ments of this part if it fails to timely
submit any required compliance sched-
ule, if the compliance schedule when
submitted does not contain each of the
elements it is required to contain, or if
the person or Governmental entity
fails to comply with such schedule.

[39 FR 33512, Sept. 18, 1974, as amended at 54
FR 27285, June 28, 1989]

§52.24 Statutory restriction on new
sources.

(a) Any area designated nonattain-
ment pursuant to section 107(d) of the
Act to which, immediately prior to the
enactment of the Amendments to the
Act of 1990 (November 15, 1990), a prohi-
bition of construction or modification
of major stationary sources was ap-
plied, shall retain that prohibition if
such prohibition was applied by virtue
of a finding of the Administrator that
the State containing such an area:

(1) Failed to submit an implementa-
tion plan meeting the requirements of
an approvable new source review per-
mitting program; or

(2) Failed to submit an implementa-
tion plan that provided for timely at-
tainment of the national ambient air
quality standard for sulfur dioxide by
December 31, 1982. This prohibition
shall apply until the Administrator ap-
proves a plan for such area as meeting
the applicable requirements of part D
of title I of the Act as amended (NSR
permitting requirements) or subpart 5
of part D of title I of the Act as amend-
ed (relating to attainment of the na-
tional ambient air quality standards
for sulfur dioxide), as applicable.

(b) Permits to construct and operate
as required by permit programs under
section 172(c)(5) of the Act may not be
issued for new or modified major sta-
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tionary sources proposing to locate in
nonattainment areas or areas in a
transport region where the Adminis-
trator has determined that the applica-
ble implementation plan is not being
adequately implemented for the non-
attainment area or transport region in
which the proposed source is to be con-
structed or modified in accordance
with the requirements of part D of title
I of the Act.

(c) Whenever, on the basis of any in-
formation, the Administrator finds
that a State is not in compliance with
any requirement or prohibition of the
Act relating to the construction of new
sources or the modification of existing
sources, the Administrator may issue
an order under section 113(a)(5) of the
Act prohibiting the construction or
modification of any major stationary
source in any area to which such re-
quirement applies.

(d) The restrictions in paragraphs (a)
and (b) of this section apply only to
major stationary sources of emissions
that cause or contribute to concentra-
tions of the pollutant (or precursors, as
applicable) for which the transport re-
gion or nonattainment area was des-
ignated such, and for which the appli-
cable implementation plan is not being
carried out in accordance with, or does
not meet, the requirements of part D of
title I of the Act.

(e) For any transport region or any
area designated as nonattainment for
any national ambient air quality
standard, the restrictions in para-
graphs (a) and (b) of this section shall
apply to any major stationary source
or major modification that would be
major for the pollutant (or precursors,
where applicable) for which the area is
designated nonattainment or a trans-
port region, if the stationary source or
major modification would be con-
structed anywhere in the designated
nonattainment area or transport re-
gion.

(f) The provisions in §51.165 of this
chapter shall apply in interpreting the
terms under this section.

(g) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforceable limitation
which was established after August 7,
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1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then:

(1) If the construction moratorium
imposed pursuant to this section is
still in effect for the nonattainment
area or transport region in which the
source or modification is located, then
the permit may not be so revised; or

(2) If the construction moratorium is
no longer in effect in that area, then
the requirements of §51.1656 of this
chapter shall apply to the source or
modification as though construction
had not yet commenced on the source
or modification.

(h) This section does not apply to
major stationary sources or major
modifications locating in a clearly de-
fined part of a nonattainment area or
transport region (such as a political
subdivision of a State), where EPA
finds that a plan which meets the re-
quirements of part D of title I of the
Act is in effect and is being imple-
mented in that part.

(i)-(j) [Reserved]

(k) For an area designated as non-
attainment after July 1, 1979, the Emis-
sion Offset Interpretative Ruling, 40
CFR part 51, appendix S shall govern
permits to construct and operate ap-
plied for during the period between the
date of designation as nonattainment
and the date the NSR permit program
meeting the requirements of part D is
approved. The Emission Offset Inter-
pretative Ruling, 40 CFR part 51, ap-
pendix S, shall also govern permits to
construct and operate applied for in
any area designated under section
107(d) of the CAA as attainment or
unclassifiable for ozone that is located
in an ozone transport region prior to
the date the NSR permitting program
meeting the requirements of part D is
approved.

[70 FR 71704, Nov. 29, 2005]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.24, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§52.26 Visibility monitoring strategy.

(a) Plan Disapprovals. The provisions
of this section are applicable to any
State implementation plan which has
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been disapproved with respect to visi-
bility monitoring. Specific dis-
approvals are listed where applicable in
Subparts B through DD of this part.
The provisions of this section have
been incorporated by reference into the
applicable implementation plan for
various States, as provided in Subparts
B through DDD of this part.

(b) Definitions. For the purposes of
this section:

(1) Visibility protection area means any
area listed in 40 CFR 81.401-81.436 (1984).

(2) All other terms shall have the
meaning ascribed to them in the Clean
Air Act, or in the protection of visi-
bility program (40 CFR 51.301), all as in
effect on July 12, 1985.

(c) Monitoring Requirements. (1) The
Administrator, in cooperation with the
appropriate Federal land manager,
shall monitor visibility within each
visibility protection area in any State
whose State implementation plan is
subject to a disapproval for failure to
satisfy 40 CFR 51.305 (1984).

(2) The Administrator, in monitoring
visibility within each such area, shall
determine both background visibility
conditions and reasonably attributable
visibility impairment caused by a
source or small group of sources for
that area. The extent and the form of
monitoring shall be sufficient for use
in determining the potential effects of
a new stationary source on visibility in
the area, the stationary source or
sources that are causing any visibility
impairment, and progress toward rem-
edying that impairment.

(3) The Administrator shall use the
following as appropriate to monitor
visibility within each such area: (i)
photographic cameras, (ii) fine particu-
late matter samplers, (iii)
teleradiometers, (iv) nephelometers, (v)
human observation, or (vi) other appro-
priate technology.

(4) The Administrator, in cooperation
with the Federal land managers, shall
prepare monitoring plans that describe,
to the maximum extent practicable,
the methods and instruments of data
collection, the monitoring locations
and frequencies, the implementation
schedule, the quality assurance proce-
dures, and the methods of data report-
ing that the Administrator will use for
each area. The Administrator shall
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